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Part A 


THE ANSWER TO PART A MUST BE WRITTEN IN A SEPARATE 
EXAMINATION ANSWER BOOK 


. Essay questions 

. Candidates must answer ONE (1) of these essay questions: 20 Marks 

. Recommended time allocation: 40 minutes 

ANSWER EITHER Question One OR Question Two 

Question One: (20 marks out of 100 marks for the unit) 

The development by the High Court in case law of the Chapter III incompatibility doctrine has proven 
an effective, if not necessarily consistent, method of ensuring judicial impartiality and integrity for State 
courts capable of being vested with federal jurisdiction. 

Critically comment 

OR 

Question Two: (20 marks out of 100 marks for the unit) 

The High Court’s decision in Pape v Commissioner of Taxation (2009) 238 CLR 1 provided greater 
clarity around the High Court’s preferred source, and circumstances, of the nationhood aspect of power 
(whether as an implied legislative source of power or as an aspect of the s.61 Executive power), 
following the earlier guidance of Wilson and Dawson JJ and Toohey J in Davis v Commonwealth (1988) 


166 CLR 79 


Critically comment 
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Part B 


THE ANSWER TO PART B MUST BE WRITTEN IN A SEPARATE 
EXAMINATION ANSWER BOOK 


. Compulsory problem question 


. Candidates must answer all parts of this question: Parts (i), (ii), (iii) and (iv): 40 
marks, 10 marks for each of the 4 Parts. 


. Recommended time allocation: 80 minutes 
Question Three: (40 marks out of 100 marks for unit) 


The Commonwealth is concerned about the effects on the environment and inadequate infrastructure in 
Australian cities, particularly Sydney and Melbourne, by Australia’s rapidly growing population. 
Official population projections are that Australia will add around 400,000 people (through natural 
increase and immigration) (a figure the population of Canberra) to its population each year for the next 
30 years. This is amongst the highest rates of population growth in the OECD countries. It will have 
significant consequences for the livability of Australian cities and civic amenity. However, the 


Commonwealth strongly supports such population growth as a major economic driver. 


The Commonwealth Minister for Cities, Population and Decentralisation, Dr Oswald Humungous 
intends to introduce an omnibus Bill into the Commonwealth Parliament to respond to, and plan for, 
many issues relating to Australia’s burgeoning population. The Bill will be titled the Big Australia 
(Growth and Sustainability) Bill 2019 (Cth). 


Dr Humungous has engaged with senior lawyers in the Department of Cities, Population and 
Decentralisation, the Attorney-General’s Department and with the Office of Parliamentary Counsel to 
produce a draft Big Australia (Growth and Sustainability) Bill 2019 (Cth) (the draft Bill) for 
presentation to, and discussion at Cabinet. In particular, Dr Humungous is seeking feedback from 


Cabinet colleagues about the perceived constitutionality of the Bill. 


There are aspects of the draft Bill which Dr Humungous first seeks legal advice as to its 


constitutionality, so that he is well informed prior to the Cabinet discussion. 
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As a senior legal adviser in the Attorney-General’s Department you have been asked to provide the 
following constitutional legal advice on issues in the draft Bill (and other proposed legislation as 
indicated below). Provide that advice as indicated below. 


(i) An analysis of the constitutionality of the following aspect of the draft Bill from the 
perspective of the s.51 (xx) Corporations Power only 


(10 marks out of 100 marks for this unit) 
The Council of Australian Governments (COAG) is an organisational meeting held twice yearly 
bringing together leaders of the Commonwealth, State and Territory Governments to discuss issues and 
make decisions on government matters of mutual and co-operative interest. The Local Government 
Association (LGA) (representing Australia’s local councils) is represented by a single representative at 
COAG meetings. 


As local government is an important institution in relation to cities, population and decentralisation 
(providing a range of paid and unpaid municipal services and facilities) the Commonwealth 
Government would like a stronger, more influential relationship with the LGA and its constituency of 


councils through the COAG process. The draft Bill proposes two measures: 


. All local councils must incorporate themselves as constitutional corporations to continue to be 
members of LGA. The LGA must also incorporate itself as a constitutional corporation to continue 


to have single seat representation, membership and participation in COAG. 


. After the incorporation of local councils and the incorporation of LGA, local councils and the LGA 
will be required to submit annually to the Commonwealth annual compliance data relating to the 
implementation of Commonwealth policies relating to Cities, Population and Decentralisation. The 
Commonwealth will conduct yearly compliance audits and produce ratings in relation to the 
implementation of such policies, on a one to five star rating schedule, published on the internet. This 


audit based rating will then influence future Commonwealth funding to local councils. 


(ii) | An analysis of the constitutionality of the following aspect of the draft Bill from the 


perspective of the treaty implementation aspect of the s.51 (xxix) External Affairs Power 
only (DO NOT discuss non-treaty aspects of the external affairs power) 


(10 marks out of 100 marks for the unit) 


On 2 April 2019, the Australian Government deposited at the United Nations in New York its 
ratification (being the 30" ratification received by the United Nations) of the UN General Assembly 
sponsored draft treaty Rights of Rural, Regional and Remote Persons. The draft treaty will become 
operative in international law with the deposit with the United Nations of the 30" instrument of 
ratification. 
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The draft treaty encourages and advises treaty parties to take ‘respectful, balanced and appropriate 
measures’ to encourage development of, relocation to, and the provision ofa full range of governmental 
services to rural, regional and remote areas and the persons therein who are geographically and 


physically so located within the territorial jurisdiction of the signatory state’. 


The treaty further requires treaty parties to commence pursuit of ‘legislative, executive and contractual 
action meeting centrally established national parity standards of health, housing, education, and 
transport services for regional, rural and remote persons within one year of the treaty becoming 


operative on the treaty party’. 


The draft Bill legislates for an ambitious ‘Parity Target Framework with Cities’ standards for housing 
and health services for regional rural and remote persons, but further gives the Minister for Cities, 
Population and Decentralisation the power (after consultation with the incorporated local council) to 
suspend for up to two years the Parity Target Framework if the relevant regional, rural and remote 
disparities are ‘offset by access to demonstrably lower commuting times and lack of pollution of a 


standard unavailable to urban dwellers in Australia’. 


(iii) | An analysis of the constitutionality of the following aspect of the draft Bill from the 
perspective of the Implied Freedom of Political Communication only 


(10 marks out of 100 marks for the unit) 


Australians for a Sustainable Population (ASP) is a non-governmental, community based organisation 
that opposes the rapid growth of Australia’s population and the whole concept of a “Big Australia’ on 
environmental, aesthetic and lifestyle grounds. It has conducted campaigns against the 
Commonwealth’s support for such population growth, criticising its economic motives as the real reason 
for such support — more economic activity in an otherwise flat economy and providing a greater taxation 


base. 


The Commonwealth Minister, Dr Humungous, holds a marginal House of Representatives seat in 
Sydney (which has been subject to intense population growth and the massive construction of high 
density tower housing) by less than two per cent. Dr Humungous is tired of the “‘whingeing and whining’ 
and ‘completely negative attitudes’ of ASP as they threaten his prospects of re-election. He believes 
that ASP needs to adopt a positive attitude and be future orientated and forward looking, ‘moving 


ahead.’ He has arranged for the following clause to be included in the draft Bill: 
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Any person, individual or corporate entity which is a member of a non-governmental, community 
based organisation that communicates by print or electronic media, the internet, or by social media, 
negative, inappropriate, unhelpful or unwholesome messages about Australia’s population growth 
more than once in a single 24 hour period, shall be liable to a penalty. 


Penalty: $5000 for a first offence, $10,000 for each subsequent offence. 


(iv) An analysis of the constitutionality of the following two aspects of the following 
proposed separate legislation — respectively the s.51 (ii) Taxation Power and the s.96 
Grants Power 


(a) As a populist electoral move to compensate for the diminution of quality of life for 
residents in greater Sydney and greater Melbourne, through population growth, mass 
development of high density housing, crowded transport and disruptive infrastructure 
development — two separate Bills, one imposing the tax, the other dealing with the tax 
administration provisions, will ensure residents of those cities alone (as well as Darwin in 
the Northern Territory) will have the highest bracket of income tax set at thirty (30) per 
cent. 


(5 marks out of 100 marks for the unit) 


(b) To encourage more residents of greater Sydney and greater Melbourne to relocate to 
regional NSW and regional Victoria, the Commonwealth will legislate for S.96 grants to 
the states of NSW and Victoria, on condition that compulsory purchases be made of large 
tracts of farm land near regional NSW and Victorian cities, for housing development. 


The s.96 grants to NSW and Victoria will require the compulsory acquisition of such farm 
land under State legislation, using the Commonwealth s.96 grant money, but making no 
reference in the State legislation or elsewhere of the S.96 grant requirements or that this 
money has been provided by the Commonwealth. 


(5 marks out of 100 marks for the unit) 
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